Administrative Regulation Descriptor Code: FFK-AR2

SUSPENSION AND EXPULSION OF SPECIAL EDUCATION STUDENTS

Definitions

Change of Placement (long-term removals) occurs when either:
a. The removal is for more than 10 consecutive school days; or
b. The student has been subjected to a series of removals that constitute a
pattern:
1. Because the series of removals total more than 10 school days in a
school year;
2. Because the student’s behavior is substantially similar to behavior

in previous incidents that resulted in the series of removals; and

3. Because of additional factors such as the length of each removal,
the total amount of time the student has been removed and the
proximity of the removals to one another.

C. The school determines on a case-by-case basis whether or not a pattern
of removals constitutes a change of placement and this determination is
subject to review through due process and judicial proceedings.

Controlled substance means a drug or other substance identified under sched-
ules I, 1l lll, 1V, or V in section 202(c) of the Controlled Substances Act (21
U.S.C. 812(c)).

Functional behavioral assessment means a functional behavioral assessment is
generally considered to be a problem-solving process for addressing student’s
inappropriate behavior.

Interim alternative educational setting means a different setting that must allow a
student covered by IDEA to continue to receive educational services that will en-
able the student to continue to participate in the general education curriculum
and to progress toward meeting the goals set out in their IEP.

lllegal drug means a controlled substance; but does not include a substance that
is legally possessed or used under the supervision of a licensed healthcare pro-
fessional or that is legally possessed or used under any other authority under the
Controlled Substances Act or under any other provision of Federal law.

Manifestation determination means a process that occurs prior to a change of
placement. During this process, the students’ parent(s) and IEP team review all
relevant information including:

a. Test results and any independent educational evaluations;
b Information provided by the parent(s);

C. Observations of the child; and

d The child's IEP and placement.
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After the review of information, the team then determines if:

* The conduct in question was caused by or had a direct and substantial re-
lationship to the student’s disability; or
* The conduct in question was the direct result of the school’s failure to im-
plement the IEP.
* Serious bodily injury has the meaning given the term "serious bodily injury" under
18 U.S.C.1365(h)(3).
* Short-term removal means any appropriate interim alternative educational

placement, placement in another setting, or suspension that does not result in a
change of placement (see definition above).

* Weapon has the meaning given the term “dangerous weapon” under 18 U.S.C.
930(9)(2).

Short Term Removals (No Change of Placement)

School personnel may remove a student with a disability who violates a student conduct
policy from their current placement to an appropriate interim alternative educational set-
ting, another setting, or suspension, for not more than 10 consecutive school days, and
for additional removals of not more than 10 consecutive school days in that same
school year for separate incidents of misconduct as long as those removals do not con-
stitute a change of placement under 34 CFR 300.536. Suspension procedures under
district regulations must be followed. If the student is incapable of understanding any
part of the suspension and expulsion procedure, their parent(s) should be present in
meetings between school district personnel and the student regarding the suspension.

After determining if the student should be suspended, the principal or the Superinten-
dent, in consultation with at least one of the student’s teachers, determines how best to
address the student's needs during short-term removals.! Providing alternative educa-
tional services for the first 10 days of a short-term removal is only required if the District
provides these services to regular education students.

Parents should be promptly notified of short-term removals. The content of this notice
does not have to follow the format of a change of placement notice (e.g., not required to
provide procedural safeguards). In other words, notice of short-term removals need
only state the charges against the student, the form and duration of the disciplinary ac-
tion taken, and any services that will be provided/withheld during the disciplinary sen-
tence.?

Change of Placement (Long-Term Removals)
Longer removals include expulsion and suspensions that would constitute a change in
placement. If a longer removal is being considered, the District must have a meeting

1 Law does not require parents be involved in making the determination of the extent to which services
are needed for a student removed from school on a short-term basis. However, there is nothing in federal
regulations that would prohibit the principal or Superintendent, if they choose to do so, from including
parents in the consultation.

2 This notice is not required by law but is strongly recommended
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with parents and the IEP team to make a manifestation determination. This meeting
must be held within 10 school days of any decision to change the placement of a stu-
dent. The manifestation determination meeting would occur after the initial suspension/
expulsion proceedings, which must be held in accordance with district policy. The pur-
pose of these proceedings shall only be to determine if the student violated policy and
to make a tentative disciplinary recommendation if a policy violation is substantiated.
Any disciplinary sentence recommended at the suspension/expulsion hearing shall only
go into effect if criterion “1” below is satisfied and notice of change of placement is is-
sued to the parents.

Manifestation Determination Criteria

1. If the behavior that gave rise to the violation of district policy is determined not to
be a manifestation of the student’s disability nor a result of the school’s failure to
implement the |IEP, the District:

a. May apply the relevant disciplinary procedures to students with disabilities
in the same manner and for the same duration as the procedures would
be applied to students without disabilities.

b. Must provide services that enable the student to continue to participate in
the general education curriculum, although in another setting, and to
progress toward meeting the goals set out in the IEP.

C. As appropriate, must conduct a functional behavioral assessment (FBA)
and provide behavioral intervention services and modifications that are
designed to address the behavior violation so that it does not reoccur.

2. If the team concludes that the misconduct was a manifestation of the student’s
disability or a result of the school’s failure to implement the IEP, the District must:
a. Conduct a FBA, unless the District had already conducted an FBA before
the behavior occurred, and implement a behavior intervention plan; or
b. Review the behavior intervention plan, if a behavior intervention plan al-
ready has been developed, and modify it as necessary to address the be-
havior; and
C. Return the student to the placement from which they were removed unless

the student’s parent(s) and the District agree to a change of placement as
part of the modification of the behavior intervention plan, or the student’s
misbehavior was related to drugs, weapons or serious bodily injury.

Drugs, Weapons, and Serious Bodily Injury
School personnel may remove a student governed by IDEA to an interim alternative ed-
ucational setting, after holding an expulsion hearing, for not more than 45 school days if:

1. The student carries a weapon to school or possesses a weapon on school prop-
erty;
2. The student knowingly possesses or uses illegal drugs or sells or solicits the sale

of a controlled substance while on school property; or



Administrative Regulation Descriptor Code: FFK-AR2
3. The student has inflicted serious bodily injury upon another person while on
school property.

Referral to Law Enforcement /Transmission of Records

The District may report a crime committed by any student with a disability to appropriate
authorities. In doing so, the District must ensure that copies of the special education
and disciplinary records of the student are transmitted for consideration by appropriate
authorities to whom the crime is reported, but must also obtain parental consent to send
those records, consistent with the requirements of the Family Educational Rights and
Privacy Act (FERPA).

Notice for Change of Placements
Parents must be provided prior written notice before enacting a change of placement
decision. This notice must include:

1. A description of the action proposed or refused by the District;
2. An explanation of why the action is proposed or refused;
3. A description of any other options considered and the reasons why those options

were rejected;

4, A description of each assessment procedure, test, record, or report used as a
basis for the action proposed or refused;

A description of any other factors relevant to the action proposed or refused,;

A notice that parents can invite individuals with knowledge or special expertise
about their child to an IEP meeting;

7. A statement that parents of a child with a disability are protected by the pro-
cedural safeguards and a copy of these safeguards; and

8. A list of resources parents can use to contact help in understanding these pro-
cedural safeguards, and a description of how parents can file a complaint.

Prior written notice must be provided in parents’ native language unless doing so is
clearly not feasible. The District’'s special education unit should have a sample notice
and sample procedural safeguards to assist the District with notification requirements.

Protections for Children Not Yet Eligible for Special Education and Related Ser-
vices

A student is entitled to the procedural safeguards under IDEA if the District had knowl-
edge that the student had a disability before the behavior that precipitated the discipli-
nary action occurred. The District is considered to have knowledge that a child is a stu-
dent with a disability if:

1. The student’s parent(s) expressed concern in writing to supervisory or adminis-
trative personnel of the District, or a teacher, that the student is in need of special
education and related services;

2. The student’s parent(s) requested an evaluation of their child; or
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3. The teacher of the student or other school personnel expressed specific con-
cerns directly to the director of special education or to other supervisory person-
nel of the District about a pattern of behavior demonstrated by the student.

Appeals

If a parent disagrees with any decision regarding the placement of their child as a result
of a disciplinary action, the manifestation determination, or if the District believes that
maintaining the current placement of the student is substantially likely to result in injury
to the student or others, then the parent or the District may appeal the decision by re-
questing a due process hearing.

Following a due process hearing, the hearing officer may:
1. Return the student to the placement from which they were removed; or

2. Order a change in placement of the student to an appropriate interim alternative
educational setting for not more than 45 school days, if the hearing officer be-
lieves that maintaining the current placement of the student is substantially likely
to result in injury to them or others.

When an appeal has been made, the student must remain in the interim alternative ed-
ucational setting pending the decision of the hearing officer or until the expiration of the
timeline determined by the district’s disciplinary procedures, whichever occurs first, un-
less the District and parent(s) agree otherwise.

Expedited Due Process Hearing

Whenever a due process hearing is requested regarding a dispute over placement, then
the parent(s) and the District must have the opportunity to an expedited due process
hearing. The expedited due process hearing timelines differ from the standard due
process hearing timelines in that:

1. The hearing must occur within 20 school days of the date the due process com-
plaint is received; and

2. The hearing officer must make a determination (final decision) within 10 school
days after the conclusion of the hearing.

Resolution Session and Expedited Due Process Hearings
Unless the parent(s) and the District agree in writing to waive the resolution meeting or
agree to use the mediation process to resolve the issues in dispute:

1. The resolution meeting must occur within 7 days of receiving the due process
complaint notice; and

2. The due process hearing may proceed unless the matter has been resolved to
the satisfaction of both parties within 15 days of the receipt of the due process
complaint.

Placement by a Hearing Officer
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A hearing officer may order a change in placement of a student covered by IDEA to an
interim alternative educational setting for not more than 45 school days if the hearing
officer determines that maintaining the current placement of the student is substantially
likely to result in injury to the student or other students.

Extensions of 45 school day removals by a hearing officer may be repeated, if neces-
sary, when returning the student to the current placement would be substantially likely to
result in injury to the student or other students.

Civil Action
The decisions on expedited due process hearings are appealable through civil action
within 90 days from the date of the decision of the hearing officer.
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